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23" October, 2017 TL17/1023/B

Mr. Shahid Khagan Abbasi,
Prime Minister of Pakistan,
Prime Minister House,
Government of Pakistan,
Islamabad.

Sub: Complaint against SECP for not taking action to_implement Section 456 of the
Companies Act, 2017, Acceptance of advances by real estate companies engaged in Real
Estate Projects

Dear Sir,

Transparency International Pakistan request the Prime Minister to kindly look into the role of
SECP, in its deliberate act of not protecting the rights of public on their investment in Real
Estate Projects.

The complaint is summarized below;

1. That in the Companies Act, 2017, Section 456, which relates to real estate
companies engaged in real estate projects, has not been made effective, by inserting
the following provision in Subsection (3) of Section (1) of the Act. Annex-A.

“Section 456 shall come into force on such date as notified by the Federal
Government or an authority or person authorized by it.”

-

2. That SECP vide its letter to TI Pakistan dated 6" September 2017, has informed that;

“since no notification is issued by the Federal Government, therefore, section 456 is
not applicable”. Annex-B.

3. That the Real Estate sector is being regulated in UAE, India and most other countries
by keeping the deposits of the buyers in an Escrow Account to be spent on the project
only, to protect buyer’s rights & interest. Real Estate sector in Pakistan was also
being regulated in Pakistan by SECP from 2003, vide the Notification No. SRO
954(1)/2003 dated October 1, 2003. Annex-C.

4. That after the new government came into power in 2008, SECP in September 2009,
withdrew SRO 954(1)/2003.

5. That on 19" January 2012, the SECP, in the TI Pakistan’s Suo Moto HRC No 38671-
S/2011, informed the following to the Supreme Court: (Annex-D). /"ﬁ/'

A NON-PARTISAN, NON-PROFIT COALITION AGAINST CORRUPTION
Donations exempted from tax U/S 2 (36) (c) of |. Tax Ordinance 2001
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| INTERNATIONAL-PAKISTAN
b). That the Companies Ordinance, 1984 is an entity-based law. Accordingly,
the real estate business is not being regulated by the Commission. Moreover,
under the Constitution of Pakistan, this sector falls within the ambit of the
Provinces and is not a Federal subject. Provincial governments have requisite
legal framework and administrative machinery for the regulation of the housing
and real estate societies/companies,

Continnation Sheet No

¢). That a Notification No. SRO 954(1)/2003 dated October 1, 2003 was issued
to bring the advances taken by real estate companies, automobile or other
companies within the ambit of the Companies (Invitation and Acceptance of
Deposits) Rules, 1987 (the rules). However, the Commission, in September
2009, and with the approval of the Federal Government, withdrew the aforesaid
amendments made in the Rules as these were found impracticable and the
Commission faced major impediment in their implementation owing to the fact
that ‘advances’ in the real estate sector are actually pre-payments and not
considered ‘deposits; .

However, the enactment of the Companies Act 2017 by the parliament proves & confirms
that the SECP withdrawal in 2009 of SRO 954(1)/2003 dated October 1, 2003 was malafide.
It was withdrawn on the pretext that under the Constitution of Pakistan, this sector falls
within the ambit of the Provinces and is not a Federal subject. It was only a lame excuse
given to the Supreme Court of Pakistan.

Protecting the millions of innocent of innocent citizens from the builder mafia who defraud
the buyers, is the prime responsibility of the state. The Companies Act, 2017 Section 456 is
an excellent step to safeguard the life savings of the people of Pakistan investing in real
estate. .

The Prime Minister is requested to direct the relevant office of the Federal Government to issue the
notification of the Federal Government, for Section 456 to come into force with immediate

effect.

Transparency International Pakistan is striving for across the board application of Rule of
Law, which is the only way to stop corruption.

2
With Regards,

¥

a e

Sohail Muzaftar
—Chairman

e

Encl: Annex-A, B, C and D.

Copies forwarded for the information of the Registrar Supreme Court of Pakistan for the
Chief Justice, to consider this application in the Moto HRC No 38671-S/2011, for the
enactment and implementation of Section 456 of the Companies Act 2017.



A AmEx-A

[AS PASSED BY THE MAJLIS-E-SHOORA (PARLIAMENT)]

An
ACT

to reform and re-enact the law relating to companies and for matters connected
therewith

WHEREAS it is expedient to reform company law with the objective of
facilitating corporatization and promoting development of corporate sector,
encouraging use of technology and electronic means in conduct of business
and regulation thereof, regulating corporate entities for protecting interests of
shareholders, creditors, other stakeholders and general public, inculcating
principles of good governance and safeguarding minority interests in corporate
entities and providing an alternate mechanism for expeditious resolution of
corporate disputes and matters arising out of or connected therewith;

It is hereby enacted as follows:-

PART 1
PRELIMINARY

1. Short title, extent and commencement.— (1) This Act may be called
the Companies Act, 2017.

(2) It extends to the whole of Pakistan.

(3) This Act shall come into force at once, except section 456 which shall
come into force on such date as the Federal Government or an authority or
person authorized by it may, by notification in the official Gazette, appoint.

2. Definitions.— (1) In this Act, unless there is anything repugnant in
the subject or context,-

(1) “advocate” shall have the same meaning as assigned to it in section
2 of the Legal Practitioners and Bar Councils Act, 1973 (XXXV of
1973);

(2) “alter” or “alteration” includes making of additions or omissions
without substituting or destroying main scheme of the document;

(3) “articles” mean the articles of association of a company framed in
accordance with the company law or this Act;

(4) “associated companies” and “associated undertakings” mean any
two or more companies or undertakings, or a company and an
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455, Filing of documents through intermediaries.—(1) A person may,
for the purpose of filing of documents under this Act, avail services of
intermediary as may be specified.

(2) An intermediary intending to provide services in terms of sub-
section (1) must possess the requisite qualification and be registered with the
Commission in the manner as may be specified.

(3) The registration as intermediary under this section shall be liable to
be cancelled by the Commission on such grounds and in such manner as may be
specified after providing an opportunity of being heard.

456, Acceptance of advances by real estate companies engaged in
real estate projects.—(1) Notwithstanding anything contained in this Act or any
other law, any company which invites advances from public for real estate
project shall comply with the provisions of this section in addition to those
provided in the other provisions of this Act,

(2) A company engaged in real estate project shall—

(a) not announce any real estate project, unless it has obtained the
approval of the Commission and all necessary approvals,
permissions or NOCs etes; of the concerned authorities required as
per applicable general, special and local laws, having jurisdiction
over area under which the real estate project is being developed or
undertaken to the satisfaction of the Commission and subject to
such additional disclosure requirements as may be notified;

(b) not make any publication or advertisement of real estate projects,
unless it has obtained the approval of the Commission and all
necessary approvals, permissions or NOCs etes of the concerned
authorities required as per applicable general, special and local
laws, having jurisdiction over area under which the real estate
project is being developed or undertaken to the satisfaction of the
Commission and subject to such additional disclosure requirements
as may be notified;

(c) not accept any advances or deposits in any form whatsoever against
any booking to sell or offer for sale or invite persons to purchase
any land, apartment or building, as the case may be, in any real
estate project or part of it, unless it has obtained the approval of the
Commission and all necessary approvals, permissions or NOCs, of
the concerned authorities required as per applicable general, special
and local laws, having jurisdiction over area under which the real
estate project is being developed or undertaken to the satisfaction of
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- the Commission and subject to such additional disclosure
requirements as may be notified;

(d) not accept a sum against purchase of the apartment, plot or
building, as the case may be, as an advance payment from a person
without first entering into a written agreement for sale with such
person except nominal fee for application;

(e) maintain and preserve such books of account, records and
documents in the manner as may be specified;

(f)  deposit any sum obtained from the allottees, from time to time, in a
Separate escrow account opened in the name of the project as may
be specified;

(g) comply with any directions notified by the Commission and
accounting framework as may be notified; and

(h) do ornot to do any act or activity as may be specified.

(3) For the purposes of this section the escrow accounts shall be
dedicated exclusively for carrying out the project and no attachment shall be
imposed on the payment of such eserow accounts for the benefit of creditors of
the real estate company except for the purpose of project and the real estate

(4) The Commission shall provide copy of any returns or information
submitted by real estate company free of cost to the concerned authority, on their
request, to enable such authority to regulate real estate project under its
jurisdiction in accordance with the applicable Jaws.

(6) Any person who contravenes the provisions of this section shall be
guilty of an offence which is liable to a penalty of level 3 on the standard scale.

Explanations~For the purposes of this section the-

(1) expression “real estate project” shall include projects for the
development and construction of residential or commercial
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buildings or compounds and shall not include other construction
project;

(i) expression “authority” shall include authority created or prescribed
under any law which has powers to give permission for planning
and development of real estate project in specific area.

457, Agriculture Promotion Companies.—(1) Notwithstanding anything
contained in this Act or any other law for the time being in force, any person, having
its Principal line of business related to produce for agriculture promotion or
managing produce as collateral or engaged in any activity connected with or
related to any Produce or other related activities may establish Agriculture
Promotion Company under this section in such form and manner and subject to
such terms, conditions and limitations as may be specified.

Explanation.—For the purpose of this section:

(a) “Agriculture Promotion Company” includes a Producer
Company or a Collateral Management Company involved in
Produce or any other company or class of companies or corporate
body or any other entity as the concerned Minister-in-Charge of the
Federal Government may, by notification in the official Gazette
specify as Agriculture Promotion Company under this section;

(b) “Produce” means—

(1) produce of farmers, arising from agriculture (including animal
husbandry, forest products, re-vegetation, bee raising and
farming plantation products), or from any other activity or
service which promotes the farming business; or

(i) any product resulting from any of the above activities,
including by-products of such products;

(1ii) any activity which is intended to increase the production of
anything referred to in above sub-clauses or improve the
quality thereof;

(2) Producer Company means any company, with or without share
capital, formed under this section by farmers and engaged in any activity
connected with or related to any Produce including the following matters-

(a) production, harvesting, procurement, grading, pooling, handling,
marketing, selling, export of produce of the members or import of
goods or services for their benefit;
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Securities and Exchange Commission of Pakistan
Company Law Division
(Cos pur.mmmm Az Compliance. Deparlmem)
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. No. CLD/CCD/Mise/2016 /7 U‘J{?
Septemnber 6, 2017, .

e Me. Sohail Muzaftar,
Chairman,
Transparency International Pakistan,
4-C, Mezzanine Floor, Khayaban-g-litehad,
Phase VII, Defense Housing Authority,
«~ Karcahi.

Subject:

Dear Sir,

This is in reierem.a to ya r 5. the Chamnan
Ndhmm! Auountabﬂ:ty Bureau and cao' ; i :5: '

2

=
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it. Since, no such notification has bu:n msu\,d 50 far by the Federal Govement-

436 of the Act is not applicable in the instant matter. Remaining matters as pomzcd out. pertams 10
FBR.

& % We remain available to assist you with any further assistance/query; if so desired.

Reglstrar Cempames

Copy'lo:
(i) Chairman, National Accountability Burean,
(ii) Secretary to the Prime Minister, Islamabad,
(iii)  Chief Secretary, Sindh, Karachi
(iv) .chastrm' Supreme Lour‘t of Paklsmn lslamabad

‘_ S e NIC Bullding, o}-knnah Avenue h.!amabad s
PABX: 051 92070914 UAN; 111-117-327  Fax 051 9100143
- Website: wrww seep gov gk
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SECURITIES AND EXCHANGECOMMISSION OF PAL .o
COMPANY LAW DIVISION
(REGISTRATION DEPARTMENT)

R e

No. CLD/CO, 88/1/2002 Islamabad, October 13, 2003

CIRCULAR NO. 26 OF 2003

Attention is invited to SRO 954 (1)2003 dated October 01, 2003 notifying the

wmendments made in the Companies (Invitation and Acceptancc of Deposit) Rules, 1987
that bring the advances taken by real estate companies, automobile or other companies
within the ambit of the Rules. Now, the real estate compzuucs, automobile or other
companies that collect deposits through schemes advertised in the electronic or print
media or by any other means as an advance against the promise to supply ‘the property or
commodity, at some future date, are directed to comply with the provisions of said Rules.
Some of the features of these Rules are enumerated below for guidance.

h

(2)

(3)

(6)

(N

A company cannot invite directly or through any other person any deposit
unless such deposits are invited in accordance with the Companies
{Invitation and Acceptance of Deposits) Rules, 1987.

Banking companies. or such other class of companies as specified by the
Commission is exempt from the provisions of section 88 and rules made
thereunder,

The ‘deposits accepted renewed or retained by a company under the
provisions of section 88 of the Ordinance and the rules shall not exceed
the limit of twenty five percent of the aggregate of the paid up capital and
free reserves of a company. '

No company shall utilize the deposits received for financial assistance to
any other person .
Any company that accepts deposits shall invest or deposn in prescribed
liquid assets of atleast ten percent of its deposits maturing during the next
calendar year.

Every company intending to invite deposits shall issue an advertisement
including therein a statement showing the financial position of the
company on the authority and in the name of the board of directors of the
company. '

The provision of the Companies Ordinance, 1984 relating to prospectus

shall be applicable to such an advertisement issued by a company inviting
deposits.




(8)

(9)

(10}

(n

(12)

(13)

(14)

(15)

(16)

The advertisement issued in accordance with the rules shall be valid until
the expiry of six months {rom the date of ¢losure of the financial year.

The advertisement to be issued by a company requires prior approval of
the Commission. A company not making advertisement and intending to
invite deposits otherwise, in the manner permissible under these rules has
1o file a statement in lieu of advertisement,

A private company is allowed to invite and accept deposits from persons
not exceeding twenty persons with the prior approval of the Commission.

The company shall send to every depositor a statement containing
specified particulars and information within six months of the close of the
accounting year.

Every company, which has accepted or renewed the deposit, shall
maintain register(s) at its registered office regarding specified particulars
of each depositor seperately.

No company shall employ an agent for soliciting or collecting deposits or
pay any commission of brokerage to any one on deposits received by it,

The company shall file with the registrar and the Commission a return in
Form-I every year,

The Commission may exempt any company from the application of above
said Rules after consultation with the concerned Trade Association duly
licensed and registered under the Trade Organizations Ordinance, 1961.

The schemes advertised by the companies to accept and retain deposits
under the rules encompass any marketlng campaign launched by a
company itsell, or by someone else on its behalf, through the print or
electronic media or by any other means Inviting or soliciting the general
public or any section thereof through a notice, circular, advertisement or
other communication to apply for the purchase of a property or
commedity or any other product against payment in full or in part,
whether ornot described as a deposit, if:-

(a) the property or commodity is not in possession of the company at
the time when the notice, circular, advertisement or
communication is issued; or

(b) it offer sale a product for which the company does not have
adequate production facility; or



(¢) It contains a promise for a gift or reward or some unusual
incentive so as to prompt an early booking,.

(177 A company which inviles deposits in contravention to the law is
punishable with fine which may extent to twenty thousand rupees and a
company which accepts deposits in contravention to the law is punishable
with fine not less than the amount of deposit so accepted. Moreover, every
officer of the company, which is in default, shall be punishable with
imprisonment for a term which may exceed to two years and shall also be
liable to fine. '

]

3 The real estate and zutomobile companies are directed to comply with the

provisions relating to prospectus and deposils contained in the Companies Ordinance,

1984 and the Companies (Invitation and Acceptance of Deposits) Rules, 1987 and not to
make advertisements in electronic or print media except with the prior approval of the
Commission for which application shall be furnished in the forms sct out as  Annexure-1
and Annexure-11 respectively.

Sd/-
(NAZIR AHMAD SHAHEEN)
Additional Registrar of Companies

Distribulion

I. Chief Exceutives of all listed automobile companies.

2. The Institute of Chartered Accountants of Pakistan, Karachi.

3. The Institute of Cost and Management Accountants of Pakistan, Karachi.
4. All Pakistan newspapers Association of Pakistan, Karachi.

5. Chairman, PTV Corporation, Islamabad.

6. All CROs.

7. The Media Coordinator, SEC, Islamabad.

8. Development authorities of major cities.

-
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Annexure “4"

BEFORE THE HONORABLE SUPREME COURT OF PAKISTAN
SEFORE THE HONORABLE SUPREME CO!
HRC No. 38671-8/2011

The Commission respectfully submits that:

L M/s Bahria Town (Pvt.) Limited (the “Company™) was registered as a private company limited
by shares on January 14, 1997 with the Company Registration Office, islamabad, of the
Securities and Exchange Commission of Pakistan (the “Commission™) under the provisions of
the Companies Ordinance, 1984 (the “Ordinance™). The registered office of the Company is
situated at Bahria Town, Phase I, Rawalpindi.

= Sved Adil Gilani (the “Complainant"),

vide his instant complaint made before the Honoraoie
Chief Justice of Pakistan, has brought

to his atiention an alleged fraudulent scheme (Margalia
Enclave, Islamabad) advertised by the Company in national newspapers on September 19, 2011

with the caption that the selling price of plots is less than half the price of plot offered by
Capital Development Authority’s scheme “Margalia Retreat™.

3 Consequently, CDA published a public war

highlighting that neither any land is available or owned by any private housin
CDA has issued NOC to any new private housing
informed/warned the general public, in their own i
in any new housing scheme w

ning in national newspapers on September 21, 201 1.
& scheme, nor
scheme in or around scctor E-] 1. CDA zlso
nterests, that they should not purchase/invest
ithout prior verification from the CDA .

I'rom the foregoing, the Complainant has indicated that the said act of advertisement by the
Company regarding the scheme may be violation of Securities and Exchange Ordinance, 1969
as the Company is registered with SECP, Section 17(d) (Prohibition of Fraudulen: Acts,
the said Ordinance has been referred which, inter-alia,

purpose of inducing, dissuading, effecting,
to his advantage, the sale or purchase of an
by deceiving him 1o do or omii to do anythi
deceived.

ete.} of
stipulates that no person shall, for the
preventing or in any manner influencing or turning
¥ security, directly or indirectly; induce any person

ng which he would not do or omit if he were not so

The Complainant has further requested that all
builders/developers, as confirmed by CDA vide the pu
for all by regulatory bodies, including the SECP,

such alleged fraudulent practices by
blic warning, has to be stopped once and




The subject complaint was examined and our comments/feedbuck on the same .are given
hereunder:

a) Section 17(d) of the Securities and Exchange Ordinance, 1969 is applicabic in

of fraudulent or deceptive sale or purchase of security.
compiaint under reference. Further, a perusal of the defi
vide section 2(1)' of the Securities and Exchange Ordina
said provision is not applicable in the instant matter.

the instances
which is not relevant in the
nition of the term “security” given
nce, 1969 clearly manifésts that the

b) Pursuant to the receipt of the complaint, comments were cailed from the Company vide
Commission’s letter dated January 2, 2012, and in reply, the Company sought extension by
January 16, 2012, which was allowed,

¢y  Comments of the Company on the complaint w
2012 and it was observed that the Company h
issue pertaining to the Murgalla Enclave Hou

ere received vide ils letier dated January 16,
as failed to provide a detailed response on the
sing Scheme despite availing extension in the
period for filing of its comments. The Company in its reply submiitted that the said project
has neither been sold nor marketed by the Company. 1t was also informed that
comprehensive response on this issue would be submitted later-on, Detailed response on
other issues raised in the complaint, not pertinent to this Commission, have been provided
vide the said letter. Copics of the aforesaid correspondence has been enclosed as Annexure
by - L

d)  Further, contrary to its claim that the said project has neither bee

n sold nor marketed by
the Company, a perusal of the website of the Company on January 16, 2012 showed that
the detailed particulars of the

scheme were duly appearing on the link
bug:f‘."www.bahrialuwg.cq_m:'ind X

ploption=com_contentds il vis oS T O
87 (copy of web-page attached as Annexure “C™. However, the application form
download link was not found to be working.

¢) The aforesaid link was again visited on January 18, 2012

particulars of the said scheme have since been removed
were appearing on January 16, 2012 (copy of web-page at

» and it was observed that the

from the webpage whereas these
tached as dnnexure b 7 i

' Detinition el “sccurity” as given under section | 7id) of the Seeurities and Exchange Ordinance, 1969
“securiny™ includess

(i} any stock, tzansferable share, serip, [Modaraba Ceriticate]. note. debenture, debenture stock, [participation term certifleate] bond,

investment contract, [forward or futures contract], and  reorganization certificate or subscription, and. in general, any interest os
“security™ and, any certificate of deposit for. cenificate of interest ar participation in, lemporan or

+ 0T EnY warrant of right to subscribe w or purchase, any of the foregoing but does not inglude Curterics

or any note, draft, bill of cxchange or banker's zeeepiance or any note which has a maturity st the 1ime of issuance of not more than

twelve months, exclusive of days ol grace, or any renewal thereof whose maturity is Hkewise limited;

(1) amy Government security os defined in the Securitics Act. 1920(X of 1920);

(3ii) any bonus entitlement voucher isy

ued by the Stnte Bank of Pakista in BeCoOrEUmce Wit
und
(vl Commadity Futures Contrat:

bk amy sehetiic swounced by the Comnussion:

417y,




The complaint has been examined vis-a-vis the r

that the subject mauer does siot appear to fall under the regulatory purview of this Commission
due to the following:

eply of the Company and it has been ohserved

4). That the compplaint pertains to the marketin
having any approval in place from the con
instant case, and the Commission has no

g of a housing scheme by the Company without
cerned developmental authority, i.e. CDA in the
powers to take cognizance of such matter:

b). That the Companies Ordinance, 1984 is an entity-based and not an activity-based law.
Accordingly, the real estate business is not being regulated by the Commission. Moreover,
under the Constitution of Pakistan, this sector falls within the ambit of the Provinces and is
not a Federal subject. Provincial Governments have requisite legal framework and
administrative machinery for the regulation of the housing and !
socieliesfcumpanics;

red. sstale

¢). That a Notification No. SRO 954(1)/2003 dated October 1, 2003 was |ssued to brin
} advances taken by real estate companies, automobile or other compani
\/ of the Companies (Invitation and Aceeptance of Depaosits) Rules,

However, the Commission, in September 2009, and w
Government, withdrew the aforesaid amendments made in the Rules as thiese were lound
impracticable and the Commission faced major impediment in their implementation owi A2
to the fact that ‘advances’ in the real estate sector are actually pre-pavments and not
considered 'deposits';

2 the
es within the ambit
1987 (the Rules),
ith the approval of the I'ederal

d). That the Commission has, Jjointly with the State Bank of
awarencss campaigns against fraudulent companies/non-corporate  entities incividusls.

dubious real estate schemes and projects, by publishing advertisements in print media,
(copies of advertisements attached as Annexure “E* ); and

Pakistan, time and again launched

¢). That such cases involving failure of real estate com

with the relevant regulations do not fall within th
rather falls under the purview

panies 1o develop their schemes in line

¢ jurisdiction of the Commission,
of the concerned developmental authority.

and

In view of the aforesaid position, it is submitted that the in
fail within the jurisdiction of the Commission. Howeve
Pakistan may make such directions as deemed appropriate
will abide by such directions in letter and spirit,

badii

(Mubasher Saced Saddozai)
Director (RL&A)
Securities & Exchan
Islamabad.

stant complaint does not appears 10
r, the Honorable Chicef Justice of
in the matter, and the Commission

ge Commission of Pakistan,

Dated: Januarv 19, 2012




